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3Tqtd  enaiIT  ch  Order-ln-Appeal Nos. AHM:::EXCusrg03-APpro9ra021 -22
fas Date : 2iro5-2o2i ch ed # rfu Date of Issue o2.o6.2o21

3TrIr  (rfu)  ETw qTRFT
Passecl by Shri Akhilesh  Kumar,  Commissioner (Appeals)

Arising  out  Of Order-in-Original  No.  KLL  DIV/STAX/AC-AD/19/2o-21  fas:  27.07.2020  issued
by    Assistant       Commissioner    of    CGST    &    Central    Excise,    Kalol    Division,    Gandhinagar
Conmiesienerate

3111^iciq.al  q5T  i]lTT  qu  qi]T  Name & Addrce8 Of ttio App.llant / Ro®pondont

M/s Kalhaar Association
Club House-1, Kalhaar Bunglows,
Near Shilaj, Village-Nandoli,
Post Rancharda, Ahmedabad-382115.

ai  rfu  i:;iFT  3TtPra  3TTaFT  a  3Twh  37=`7a  tFvaT  €  ch  F5  ¥u  3Trir  a;  rfu  qQ7TReTfa  iPra
7iT  qeiF 3Trm  t@  3Ttftt7  "  BTtheTUT  37Tin  TTigr ¢v HZFar  € I

Any  person  aggrieved  by this  Order-ln-Appeal  may file  an  appeal  or revision  application,  as the
ay be  against such order,  to the  appropriate autriority in the following way  :

i75T¥ an giv enaiFT

ion applieation to Government of India  :

aaq i8ffli=T gas 3ifeffl,  1994  a £7TiT 3TETFT ira qi7iT iiT rmdi a rd i pe eniT Err
a  p`a]F  qi¥  z}  crfu  gTae7ur  3TraiF  3T€ftT  rfu,   e]Tm  flTEFT,  faia  HFTffl,  wtliF

ateft ffi, dr ifu eTm, ijin wi, rf fan   iioooi al ifl rfu rfu
A revision  application  lies to the  Under Secretary,  to the Govt.  of India,  Revision Application  Unit

try  of  Finance,  Department  of  Revenue,  4th  Floor,  Jeevan  Deep  Building,  Parliament  Street,  New
-110 001  under Sectlon  35EE  of the CEA  1944  in  respect  of the following  case,  governed  by first

o to sub-section  (1)  of Section-35  ibid  :

qf±  Tina  qfr  ETfa  a  FFTa  F  qq  ap  gfi  iFTwh  d  faith  eTu5iiThT  "  37q  i5Twi  #  "
qugri{ ri gr` e]uorTT{ # Fia a wh gv ri *,  IT fan eTu5TTTR IT qu5ii * rfe qE fan
fi IT fan-:TUITTT{ S a Flit ch rfu ia ith g€ a I

ln  case of any loss of goods where the  loss occur in transit from  a factory to a warehouse or to
er factory  or from  one  warehouse  to  another  during  the  course  of  processing  of the  goods  in  a
ouse or in storage whether in a factory or in a warehouse
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fara {Tq= qT qtu + frm qia T¥ qT qia S fan fi wh ¥E5 ed FTa tR trFTrH
ts  FTa  fi  ch `Tr{a d}  qTEi  faith iTt=  ar  rfu i  ffuifai7  a I

of rebate of duty of excise on goods exported to any country or territory outside
on excisable material  used  in the manufacture of the goods which  are exported
ountry or territory outside  India.

iFT grfflT fgiv faiIT `]Tq  a TTgi  (fro IT `pFT q±)  fife ffrn  TIT Fitl  a I

of goods  exported  outside  India  export to  Nepal  or  Bhutan,  without  payment of

=,gELSS¥*firalchmaapng¥FTTE=Trf*¥2#98thrmEH,:£

of  any  duty  allowed   to   be   utilized   towards   payment   of  excise  duty  on  final
ts  under the provisions of this Act or the  Rules made there under and  such order
ed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
inance  (No.2) Act,1998.

gr  (rfu) finFTan,  2Ooi  t} fin 9 a 3irfu fafifee FT ch Ev-8 fi a RE i,------ A i+ i "c=A|?: i -1
faijfi; a th] qTq a qflffl TgrLerTin qu 3Tfro 3rfu @ al-a Hfan is "T

#' #`'ife'i 'is in..dr 'E. qFT   grfu ti 3iald gnu 35-E   i fatltRtT tft a; :gnirm

also  be  accompanied  by  a

t* rfu 3TTdr ffi

a; eneT aow-6  anaT]  rfu rfu fl an FTRT I

ove  application  shaH  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  under
of Central  Excise  (Appeals)  Rules,  2001  within  3  months from the date  on which

er sought to be appealed  against is communicated and shall be accompanied  byI__    _______-:-A   L\\,  a

pies  ea-ch  of the  dlo  and  Order-ln-Appeal.  It  should
f TR-6 Challan evidencing payment of prescr.Ibed fee as prescribed  under Section
],'\``2  \~-\,,,   \„   L ,,--. _   -`''_    __  _  _

of CEA,1944,   under Major Head  of Account.

3TTaH a " qti wiiiT `q;q ap aiq wi qT ed q5F a al wi 200/~ rfu ¥7T5T] tfr FT':;;;;Ti :ffi:;  qaF  dTa  a  ifflTirr  ar al  iooo/-    d}  qfro  tiTiim  tfl  enT I

vision  application  shan  be  accompanied  by  a  fee  of  Rs.200/I  where  the  amount1'_  _    ____.._t  : -.,- I,,-A   ic.   m^ra'`J,\J,I    -rr,I'`,`-``-.'    _I.-''.   .__    ___  _

d  is  Rupees One  Lac or less and' Rs.1,006/-where the  amount involved  is  more
upees Cthe Lac.

BanqT gas va tr 3]fltfro © a; rfu 3Tca-
stom,  Eieise,  & Service Tax Appellate Tribunal.

i3iqT{q gr ofarfarqq,  1944 ch eritT 35-fl/35i a errfu:-

r Section  358/ 35E of CEA,1944 an  appeal  IIes to  :-

qf&  2  (1)  tF * qfflT  ergHi{ t} erfflqT rfu  oftiF,  3Thal a FTa * th ¥ffJ,  tffi
fi   2nd  aTTan,

955; qu drTEFi 3Tflan rfuarFT rm qfr qftr gil ffl, 3TFTan=
9Tqa  ,3Tq{qT  ,fitqu]Tan,3TFT{T3IT=  -380004

west  regional  bench  of Customs,  Excise  &  Service  Tax Appellate  Tribunal  (CESTAT)  at
-I        __i!   r`L -...--  ^-^ ..,-  r_irHhar  r`Icinar    Ahmerlahad   :   380004.   in   Case  Of  appeals

or,Bahumali  Bhawan,Asarwa,Girdhar  Nagar,  Ahmedabad
than  as iilentioned in  para-2(i)  (a) above.
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The  appeal  to  the  Appellate  Tribunal  shall  be  filed  in  quadruplicate  in  form   EA-3  as

prescribed    under    Rule    6    of   Central    Excise(Appeal)    Rules,    2001    and    shall    be
accompanied against (one which at least should be accompanied  by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount of duty / penalty / demand  / refund  is  upto  5
Lac,  5  Lac to 50  Lac and  above 50  Lac respectively in the form of crossed  bank draft in
favour  of Asstt.  Registar  of  a  branch  of  any  nominate  public  sector  bank  of the  place
where  the  bench  of any  nominate  public  sector  bank  of the  place  where  the  bench  of
the Tribunal is situated.

•,:.,:.,.:..::   :,.:.,.:..::,.:.,`.:i  ,,....  ;:...i.I  ..,,::     ,,.-... :,:.    :.... i.:..... :.,..,.:,         ,,i..,:.:  ...,.:,            .: .....,.,   i ....,.....,- :...:,.:.,.:  .,.. :    ....... ::.   :.:: ..,..,..:..,`i     ........ :...i..   ,:     .,,...,. :.,..,. i,,             : .......   ;....

paid   in   the   aforesaid   manner   not  withstanding   the  fact  that  the   one   appeal   to  t
Appellant  Trlbunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,
filled to avoid  scriptoria work if excising  Rs.1  lacs fee of Rs.100/-for each.

ln  case of the  order covers a  number of order-in-Original,  fee for each  0.I.0.

;:...:.,:..:i;,,=::,,.,:.,...:..:.=i.,:..,,...i:..:....`.....i!..`..`....i.:....:...i..`.:i...:.:,,.:..........`.:..`..:.:.`......i.,..``::-`...::`.;i.....:..:'.:`:.::.i...

One copy of application  or 0.I.0.  as the ca.se may be,  and the order of the adjournment
authority shall   a  court fee  stamp of Rs.6.50  paise as prescribed  under scheduled-I  item
of the court fee Act,1975 as amended.

pr chi wirfaiT FTt@i qfr ffirqFT ed lava fhi tfl Sir aft tziFT 3TTrfu fan tHffl a ch th ¥5ap,
S;ftq g{]]Tap 9€EF qu dr 3TRE quTfro (t5Tqtca) fin,  1982 i fffi € I

Attention in invited to the rules covering these and other related matter contended  in the
Customs,  Excise  & Service Tax Appellate Tribunal  (Procedure)  Rules,1982.

th giv, arfu vffl<.i gas u itqT5i 3Trm HFTTfro rm, S rfu rfu ts FFTa #
rfu din (Demand) qtr   as (penalty) ffl  io% t* aHT zF{qT 3Tfand % I irife,  3TfcaiFT tF GfflT io ed5
{qp     a    I(Section    35  F  of  the  Central  Excise  Act,  1944,  Section  83  &  Section  86  of  the  Finance  Act,

1994)

aap3EqTaQjzffl3tt{dra5Ta53iat,QTTfhagiv"rfuEfrrfu"(DutyDemanded)-

(i)           (Sech.on)ds iiDaiiEETfachRtTTrfiT;

(ii)       finTrFTuriferfurfiT;
(iii)     :drrafana;fa"6SaEairuftr.

c>qgq?aan'afaa3Tchgr#`i:iedqFaanz8rgaaT*,3rdttrrfuedSfaTrq?QT*aaTfanmaTS.

an appeal to  be filed  before the  CESTAT,10%  of the  Duty &  Penalty confirmed  by
Appellate  Commissioner  would   have  to  be  pre-deposited,   provided  that  the  pre-

deposit amount shall  not exceed  Rs.10 Crores.  It may be  noted that the pre-deposit is a
and  35  F  of  the

For
the

mandatory  condition  for  filing  appeal  before  CESTAT.  (Section  35  C  (2A)
Central  Excise Act,  1944,  Section  83  &  Section  86 of the  Finance Act,  1994)

Under Central  Excise and  Service Tax,  "Duty demanded" shall  include:
(i)           amountdetermined  undersection  11  D;
(ii)         amountof erroneous cenvatcredittaken;
(iii)        amountpayable underRule 6 of the cenvatcredit Rules.

3TTaQT  S  qfa  3TtfliT  mfi}giv]T  aT  iTaT8T  aff  Q:pr  3Te7zlT  Qjzffi  ar  au5  farfu  a  al  rfu  fir  uTTr  q5ff
a;0 graTa tT{ 3ttT 5TFv aTaiT au5 faqTffa a aF au5 a7  i0% graTa qT zfu en ut  %1

ln view of above,  an  appeal against this order shall  lie before the Tribunal on  payment of
of the  duty  demanded  where  duty  or duty  and  penalty  are  in  dispute,  or  penalty,  where

alty alone  is  in  dispute."
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/s.  Kalhaar Association,  Club  Houe-1,  Kalhaar  Bunglows,  Near  Shilaj,
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-Nandoli,  Post  Rancharda,  Ahmedabad-382115  (hereinafter referred

he  "appe``ont")   has  filed  the  present  appeal  against  the  Order-in-

I   No.   KLL   DIV/STAX/AC-AD/19/20-21    dated   27.07.2020   (hereinafter

d to as the  "`.mpugnecJ order")  passed  by the Assistant Commissioner,

&    Central    Excise,    Kalol    Division,    Gandhinagar    Commissionerate,

after referred to as the "ad/.ud'.cat/.ng author`.ly") .

he facts of the case, in brief, are that the appellant was registered as

iations   of   Persons"   and   engaged   in   providing   taxable  service  viz.

anagement Service"  as defined  under sub-clause  108 of Section  65

Finance  Act,1994  and  not  registered  with  Service Tax.   On  the  basis

lligent gathered  by the officer of the  Directorate General  of Goods  &

Tax intelligence, Zonal  Unit, Ahmedabad,  a  search was conducted

premises  of  appellant.  On  scrutiny  of  documents,  it  was  found  that

pellant was formed  by  nine  co-operative  societies  as  an  Association

ons  (AOP)  with  a  view  to  avoid  any  difference  of  opinion  in  respect

management  and  use  of  the  properties  and  amenities  amongst

lves and for the  purpose of management,  use ana  maintenance of

operties  and  amenities.    It  was  further  observed  that  they  shall  raise

by  way  of  contribution  from  each  society,  which  in  their  opinion  is

sary  for  management,  use  and  maintenance  of  the  properties  and

ties.     During   investigation,   it  was   found     from   financial   and   other

s/documents    for   the    period    from    01.10.2013    to    31.03.2017    and

ent     of  Shri  Jayesh   Nagori,   Chairman  of  M/s.  Kalhaar  Association,

ed    during    investigation    that    they    had    also    provided    event

gement  service  by way  of  organizing  Navratri  for  their  members  and

mily and issued  transferable entry passes   during the said  period  from

013  to  31.03.2017  and  charged  consideration  total  amounting  to  Rs.

400/-from  them  and  thereby  had  rendered  taxable  services  under

ovision  of  Section  68  of  the  Finance  Act,1994.     Therefore  a  Show

Notice     F.No.     DGGl/AZU/GR.E/36-13/2019-20     dated     24.04.2019

nafter   referred   to   as   the   "SCN")   was   issued   to   them   proposlng

nd    of   service    tax   amounting    to    Rs.    27,87,174/-    (for   the    perlod
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01.10.2013  to  31.03.2017)  under  proviso  to  Section  73( 1 )  read  with  Section  68

of  the   Finance   Act,1994  read   with   Section   174   of  Central   Goods   and

Service Tax Act,  2017  by invoking  extended  period  alongwith  interest under

Section  75  of  the  Finance  Act,1994.   Penalties  under Section  76,  77  and  78

of    the    Finance    Act,    1994    were    also    proposed.    The    said    SCN    was

adjudicated  vide  the  impugned  order  wherein  the  adjudicating  authority

has   confirmed  the  demand  alongwith  interest  and  also  imposed  penalties

under Section 77(2)  and Section 78 of the Act.

®

3.         Being  aggrieved  with  the  impugned  order,  the  appellant  filed  the

instant appeal on the grounds that:

•    The  receipts  which  is  collected  by  providing  passes  to  their  members

and  their  family  only  are  not  liable  to  Service  Tax  as  the  society  is

giving  passes to only its members;

•    They are  neither selling  the  entry  passes  issued  for  navratri  festival  nor

saleable;

•    The  appellant  is  association  of  person  and  makes  available  facilities

exclusively   for   their   members   and   not   carrying   on   any   trade   or

business  actMty and  submitted  copy of article of agreement to  form

an association;

•    They relied on  the judgement of Hon'ble Supreme Court-larger Bench

in  case  of  M/s  State  of  West  Bengal  and  Ors  Vs  Calcutta  Club  Ltd.,

and Chief Commissioner of Central  Excise and Servic e Tax and  Ors Vs

M/s  Ranchi  Club  Ltd   (  2019-TIOL-449-ST-LB)  that  the  service  tax  is  not

the Principle of Mutuality;

•    They also  relied  on  the judgement  of CESTAT,  Ahmedabad  in  case  of

Commissioner   of   Service   Tax,   Ahmedabad   Vs   Rajpath   Club   Ltd   (

A/10785/2018  dated  26.04.2018)  and  Hon'ble  High  Court  of Gujarat in

case  of  Sports  Club  of  Gujarat  Ltd  Vs  Union  Of  India   (  2013-TIOL-528-

HC-AHM-ST),   Hon'ble   High   Col.rt   of   Calcutta   in   case   of   Dalhousie

Institute  Vs  Assistant  Commissioner,  Service  Tax  Cell  (  2005-TIOL-08-HC-

KOL-ST)  and    Hon'ble  Supreme  Court  in  case  of  Royal  Western  India

Turf  Club  Ltd  (  24  lTR  551 ).

•    There  is  no  service  which  it  has  provided  in  relation  to  the  service  of

Navratri  Garba,  it is itself is organizing  the event and  there is  no service

in  relation  to such  religious function  is  being  provided;



®
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appellant was due to the fact that they had  been  not given any notice for

personal hearing.

®

6.1.      It  is  observed  from  the  impugned  order  that  there  is  no  mention  of

conducting  any  personal  hearing  while  adj.udicating  the  case.  Hence,  it  is

apparent   from   records   that   the   adj.udicating   authority,   without   giving

personal  hearing  to  the  appellant,  had  proceeded  to  decide  the  matter

ex-parte.  I  find  that,  the  impugned  order  has  been  passed  in  violation  of

principles of natural justice.

7.         I  find  that  natural  justice  is  the  essence  of  fair  adj.udication,  deeply

rooted  in   tradition   and   conscience,   to   be  ranked   as  fundamental.   The

purpose  of  following  the  principles  of  natural  justice  is  the  prevention  of

miscarriage  of justice.  The  first  and  foremost  principle  is  what  is  commonly

known   as   aucJ/.   ci`teram   parfem   rule.   It   says   that   no   one   should    be

condemned unheard.   Once, show cause notice is issued, the notice should

be  given  sufficient  opportunity  to  rebut  their  case  being  first  and  foremost

requirement   of   natural   justice.   The   Hon'ble   Supreme   Court   has   further

elaborated   the   legal   position   in   the   case   of  Siemens   Engineering   and

Manufacturing   Co.   of  India   Ltd.  v.   Union   of  India   and  Anr.   [AIR   1976  SC

1785], as under: -
"  lf courts of law are to be replaced  by administrative authorities and

tribunals,  as  indeed,  in  some  kinds  of  cases,  with  the  proliferation  of

Administrative  Law,  they  may  have  to  be  so  replaced,  it  is  essential

that  administrative  authorities  and  tribunals  should  accord  fair  and

proper hearing  to  the  persons sought to  be  affected  by their orders

and give sufficiently clear and explicit reasons in support of the orders

made  by  them.  Then  alone  administrative  authorities  and  tribunals

exercising  quasi-judicial  function  will  be  able  to  justify  their  existence

and  carry  credibility  with  the  people  by  inspiring  confidence  in  the

adjudicatory process. The rule requiring reasons to be given in support

of  an  order  js,   like  the  principle  of  audi  alteram  parfem,   a   basic

principle   of   natural   justice   which   must   inform   every   quasi-judicial

process  and  this  rule  must  be  observed  in  its  proper spirit  and  mere

pretence  of  compliance  with  it would  not  satisfy  the  requirement  of

/aw. "
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